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must be observed, is not because jurisdiction depends upon proof of 
service, as the dictum in the principal case would indicate, but be- 
cause, as is clearly pointed out in the cases last cited, it affirmatively 
appears on the face of the judgment that the fact of jurisdiction did 
not exist. This is always sufficient to overcome the presumption that 
the exercise of jurisdiction was rightful. 12 

Such expressions as that found in the principal case, and the de- 
cisions supporting the dictum are due to a failure to observe the dis- 
tinction between want of jurisdiction appearing affirmatively on the 
record, and absence from the record of the essential facts upon which 
the court based its jurisdiction. As has been pointed out, in the one 
case the judgment is void for want of jurisdiction, in the other the presump- 
tion in favor of the jurisdiction of courts of general jurisdiction sup- 
plies the defect. The distinction may be difficult to draw at times 
but the general principle should always be carefully observed. 

B. B. B. 

Jurors — Examination for Peremptory Challenge. — In People v. Ed- 
wards J the court holds that there was no error in refusing to allow 
defendant's counsel to examine a juror for the purpose of determining 
whether or not a peremptory challenge should be used on him. This 
decision was necessary on account of the dictum to the contrary in 
two early cases, 2 which, though overruled, 3 was repeated in a recent 
case. 4 The case of Watson v. Whitney, supra, has also been cited in 
other jurisdictions without observing that it was overruled. 5 In Eng- 
land, contrary to our practice 6 the challenge seems to have preceded 
the examination on the voir dire, 7 consequently there would be no oppor- 
tunity for an examination to determine whether a peremptory chal- 
lenge should be used. Among the numerous grounds of disqualifica- 
tion of common law was a general bias for or against a party. The 
challenge on this ground was known as a challenge "to the favour" and 
was determined by triers. 8 The Penal Code of California accomplishes 
the same results by permitting a full examination before the court on 



"Arroyo Ditch and Water Co. v. Superior Court (1891), 92 Cal. 
47, 28 Pac. 54. 

1 (Sept. 23, 1912) 44 Cal. Dec. 407, 127 Pac. 58. 

2 Watson v. Whitney (1863), 23 Cal. 375; People v. Soy (1880), 57 
Cal. 102. 

» People v. Hamilton (1882), 62 Cal. 377; People v. Plyler (1889), 
126 Cal. 379, 58 Pac. 904; People v. Brittan (1897), 118 Cal. 409, 50 Pac. 
664; People v. Trask (1907), 7 Cal. App. 103, 93 Pac. 891. 

* People v. Helm (1907), 152 Cal. 532, 93 Pac. 99. 

« Donovan v. People (1891), 139 111. 412, 28 N. E. 964; State v. 
Tighe (1903), 27 Mont. 327, 71 Pac. 3; Basye v. State (1895), 45 Neb. 
261, 63 N. W. 811, 23 Am. Dec. 131. 

6 People v. Reynolds (1860), 16 Cal. 128. 

7 Queen v. Stewart (1845), 1 Cox C. C. 174. 

8 Archbold Crim. Prac. & Proc. 163; Bishop Crim. Proc, Sees. 900 
et seq. 
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the question of actual bias. 9 Neither at common law nor under the 
code is any substantial right of the defendant impaired by a refusal to 
permit the "tedious examination of jurors apparently with no definite 
purpose or object in view, but with the hope of eliciting something in- 
dicating the advisability of a peremptory challenge." The English 
practice of challenging before examination might also be conducive 
to expedition. In one case the judge of the trial court employed this 
method. The Appellate Court refused to determine whether the 
course adopted was error or not, as no objection was taken by 
the defendant at the trial. 10 A. M. K. 

Mining Law — Extralateral Right — Proof of Vein Continuity — The 

general presumption that the owner of a tract of land owns everything 
vertically beneath his surface applies to mining property as well. To 
rebut this presumption, one who invades another's location on the 
theory that he is entitled to follow his vein extralaterally, must prove 
that the vein he desires to follow therein apexes on his own claim. 1 
The recent case of Collins v. Bailey (Colo.), 125 Pac. 543, reaffirms this 
rule. The defendant had followed a vein apexing in his location for 
about 50 feet on its dip. He then went beyond the two claims of the 
plaintiff, Collins, which lay adjacent and parallel to his own, and 
overlying the dip of the vein, and drove a tunnel beneath the plaint- 
iff's surface, discovering a vein thereunder at considerable depth which 
he began to work upward. He maintained that this was the same vein 
which apexed in his claim, and to prove his contention produced a 
map constructed by engineers, which showed both veins to be one and 
the same although approximately 675 feet of unexplored earth lay 
between the two segments. The trial court allowed the jury to con- 
sider this evidence, together with other evidence regarding the dip of 
the veins and the mineral character of the walls, and gave the follow- 
ing instruction to the jury: "The jury are instructed that in de- 
termining whether a vein is continuous in its downward course, it is 
not necessary that the vein should be opened up or disclosed for the 
entire distance, but you must take into consideration all the facts 
shown as to the dip or incline of the vein, its geological and mineral 
character and of the walls, and from the whole evidence decide whether 



9 Cal. Penal Code, Sees. 1055-1088 inc. 

10 People v. Trask, supra. 

iLeadville Mining Co. v. Fitzgerald (1879), 15 Fed. Cases. 8158; 
Cheeseman v. Shreve (1889), 40 Fed. 787; Stevens v. Williams (1879), 
23 Fed. Cases 13413; Wyoming Gold Mining Co. v. Champion Mining 
Co. (1894), 63 Fed. 540, 550; Heinze et al. v. Boston and Montana 
Consolidated Copper Mining Co. (1904), 30 Mont. 484, 77 Pac. 421; 
Butte & B. M. Co. v. Societe Anonyme des Mines (1889), 23 
Mont. 177, 58 Pac. 110; Iron Silver Mining Co. v. Cheeseman (1885), 
116 U. S. 529. 



